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QUESTION PRESENTED

8 U.S.C. § 1252(g) provides that “no court shall
have jurisdiction to hear any cause or claim by or on
behalf of any alien arising from the decision or action
by the Attorney General to commence proceedings,
adjudicate cases, or execute removal orders against
any alien under this chapter.” The question
presented, on which the courts of appeal are divided,
1s:

Do legal determinations antecedent to
agencies’ discretionary decisions to commence
proceedings, adjudicate cases, or execute removal
orders “arise from” these decisions for purposes of 8
U.S.C. § 1252(g)?
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PARTIES TO THE PROCEEDINGS

Petitioner 1s Ded Rranxburgaj. Respondents
are Acting Secretary David P. Pekoske, United States
Department of Homeland Security, Robert M.
Wilkinson, Acting Attorney General of the United
States, Rebecca Adducci, Detroit Field Office
Director, Office of Detention and Removal
Operations, and Thomas D. Homan, United States
Immigration and Customs Enforcement.



111
RELATED PROCEEDINGS

Petitioner 1s not aware of any related
proceedings.
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OPINIONS BELOW

The opinion of the U.S. Court of Appeals for the
Sixth Circuit (App., infra, la-11a) is available at 825
F. App’x 278 (6th Cir. 2020).

The U.S. District Court for the Eastern District of
Michigan’s opinion and order (App., infra, 12a-20a) is
unreported and 1s available at 2019 U.S. Dist. LEXIS
155433 (E.D. Mich. Sept. 12, 2019).

JURISDICTION

The Sixth Circuit Court of Appeals issued its
judgment on August 26, 2020. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISION INVOLVED
8 U.S.C. § 1252(g) states:

Except as provided in this section and
notwithstanding any other provision of
law  (statutory or nonstatutory),
including section 2241 of title 28, or any
other habeas corpus provision, and
sections 1361 and 1651 of such title, no
court shall have jurisdiction to hear any
cause or claim by or on behalf of any
alien arising from the decision or action
by the Attorney General to commence
proceedings, adjudicate cases, or
execute removal orders against any
alien under this chapter.
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INTRODUCTION

8 U.S.C. § 1252(g) bars judicial review of claims
“arising from the decision or action by the Attorney
General to [1] commence proceedings, [2] adjudicate
cases, or [3] execute removal orders against any alien
under this chapter.” More than twenty years ago, in
Reno v. American-Arab  Anti-Discrimination
Committee (AADC), this Court underscored that the
provision was “narrow” and “directed against [the]
particular evil” of imposing judicial constraints on the
three enumerated categories, which it likened to
exercises of prosecutorial discretion. 525 U.S. 471,
485 n.9, 487 (1999). But AADC did not address what
types of claims can properly be deemed to “arise from”
the three kinds of decisions or actions identified in the
statute.

In the decades since AADC, the circuit courts have
come to “disagree about how to interpret § 1252(g) . ..
[and] there is no prevailing interpretation of the
statute.” Matthew Miyamoto, Comment, Whether 8
USC § 1252(g) Precludes the Exercise of Federal
Jurisdiction over Claims Brought by Wrongfully
Removed Noncitizens, 86 U. CHI. L. REV. 1655, 1672
(2019). In particular, these courts have split on
whether § 1252(g) insulates from judicial review
challenges to legal determinations that are
antecedent to an agency’s decision to “[1] commence
proceedings, [2] adjudicate cases, or [3] execute
removal orders.” 8 U.S.C. § 1252(g). Some circuits
hold that challenges to such antecedent
determinations “arise from” the enumerated
categories because they are “directly connected” to
them. E.g., Stlva v. United States, 866 F.3d 938, 940
(8th Cir. 2017). Others have held that § 1252(g) does
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not bar challenges that raise “purely legal
question[s]” that “form[] the backdrop against which
the Attorney General later will exercise discretionary
authority.” E.g., United States v. Hovsepian, 359 F.3d
1144, 1155 (9th Cir. 2004) (en banc).

In the pending case, to the detriment of petitioner
Ded Rranxburgaj, the Sixth Circuit sided with the
courts that have read “arising from” broadly.
Mzr. Rranxburgaj is an immigrant subject to an order
of removal who “has raised his children here, legally
worked and paid taxes, and committed no crime.”
App., infra, 11a. He sought a stay of removal so that
he could remain with his wife, who is incapacitated by
multiple sclerosis. Id. at 3a. After Immigration and
Customs Enforcement (ICE) failed to respond to his
stay application, Mr. Rranxburgaj took shelter with
his wife in a church, id., and missed his scheduled
check-in with ICE for the first time in ten years. ICE
immediately designated Mr. Rranxburgaj a “fugitive.”
Id. On that categorical basis alone, ICE chose to
dismiss his stay application as “moot” rather than use
its discretion to evaluate his application. Id. at 3a,
15a.

Because Mr. Rranxburgaj does not meet the legal
standard for a “fugitive” established by federal case
law, he brought suit challenging this designation. His
challenge was not to ICE’s decision to execute his
removal, but rather to the legal error it committed in
designating him a fugitive. Nevertheless, the Sixth
Circuit read § 1252(g) broadly to bar jurisdiction over
his claim, rejecting the narrower approach taken by
the Ninth Circuit as “contrary to our precedent.” App.,
infra, 9a n.4.

Certiorari 1s warranted to address the existing
circuit split and to resolve it in favor of the narrower
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reading of § 1252(g). The approach taken by the Sixth
Circuit reads “arising from” in tension with its plain
meaning, ignores the long-established presumption in
favor of judicial review, and encourages executive
overreach. It gives ICE carte blanche to ignore federal
common law, remove noncitizens in violation of court-
ordered stays, and commit all kinds of other legal
violations as long as it can claim some connection
between its actions and the three enumerated
categories. Certiorari should be granted because Mr.
Rranxburgaj’s case 1s an ideal vehicle for resolving an
1ssue that has created an ever-deepening circuit split
over the past two decades.

STATEMENT OF THE CASE
I. Legal Framework

In 1996, Congress enacted the Illegal Immigration
Reform and Immigrant Responsibility Act (IIRIRA),
Pub. L. No. 104-208, 110 Stat. 3009-546 (1996). That
statute revised the judicial review scheme in the
Immigration and Nationality Act (INA). Among other
changes, Congress added 8 U.S.C. § 1252(g), titled
“Exclusive jurisdiction.” The provision states that,
“[e]xcept as provided” elsewhere in § 1252, courts lack
jurisdiction over “any cause or claim by or on behalf
of any alien arising from the decision or action by the
Attorney General to commence proceedings,
adjudicate cases, or execute removal orders” in
mmmigration proceedings. 8 U.S.C. § 1252(g).

Before IIRIRA’s enactment, a group of noncitizens
had challenged the government’s decision to
commence removal proceedings against them. AADC,
525 U.S. at 473. Upon the statute’s passage—which
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made only subsection (g) of § 1252 applicable to
pending cases—the government argued that § 1252(g)
stripped the federal courts of jurisdiction to hear the
case. Id. at 480-82. More generally, the United States
maintained that, unless jurisdiction was expressly
provided for elsewhere in § 1252, subsection (g)
operated as “a sort of ‘zipper’ clause” to bar judicial
review of any and all deportation-related issues. Id.
at 482.

This Court disagreed with this position. Writing
for the Court, Justice Scalia rejected the broad
mterpretation urged by the government, favoring
instead a “narrow reading” of § 1252(g). Id. at 487.
The Court concluded that the provision “applies only
to three discrete actions that the Attorney General
may take: her ‘decision or action’ to commence
proceedings, adjudicate cases, or execute removal
orders.” Id. at 482 (quoting § 1252(g)) (emphasis
added in original). Each of these three categories
ivoked the discretionary power of the Attorney
General to withhold action, such as to “decline to
mstitute proceedings, terminate proceedings, or
decline to execute a final order of deportation.” Id. at
484 (internal quotations omitted).

The Court explained that § 1252(g) was “directed
against a particular evil” and specifically “attempts to
impose judicial constraints upon prosecutorial
discretion.” Id. at 485 n.9. Because the case involved
a selective prosecution claim that squarely attacked
the Attorney General's decision to commence
proceedings, the Court held that respondents’ claim
was unreviewable. Id. at 487. The Court
acknowledged that this narrow reading might make
the provision “redundant” with other aspects of
§ 1252, but concluded that the subsection’s
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application to pending cases “alone justifies its
existence.” Id. at 483.

Since AADC, courts of appeal have divided over
the types of claims that “arise from” the three
categories of agency action articulated in § 1252(g).
See infra at 11-15. To date, however, this Court has
not addressed the division. In the years since AADC,
it has considered the scope of § 1252(g) directly only
once (and briefly).! In Department of Homeland
Security v. Regents of the University of California, this
Court devoted four sentences to whether § 1252(g)
barred it from reviewing an Administrative
Procedure Act (APA) challenge to the rescission of a
deferred action from deportation program. 140 S. Ct.
1891, 1907 (2020). Reiterating that § 1252(g) is
“narrow,” the Court concluded that “[t]he rescission,
which revokes a deferred action program with
associated benefits, 1s not a decision to ‘commence
proceedings,” much less to ‘adjudicate’ a case or
‘execute’ a removal order.” Id. Regents did not engage
with the broader confusion plaguing the lower courts
over the scope of § 1252(g).

II. Factual History

Mr. Rranxburgaj, his wife, and their young son
came to the United States from Albania in 2001. App.,
infra, 2a. The family unsuccessfully sought asylum

1 In the interim, as part of the REAL ID Act of 2005,
Congress amended § 1252(g) to clarify that this provision also
precluded jurisdiction over habeas claims that fell within its
scope. See Pub. L. 109-13, § 106(a)(3), 119 Stat. 231, 311 (2005).
Because Mr. Rranxburgaj does not bring a habeas claim, the
REAL ID Act has no bearing on his case.
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and became subject 1in 2009 to a final order of removal.
Id. at 2a, Ha-6a.

In the interim, in 2007, Mr. Rranxburgaj’s wife
was diagnosed with multiple sclerosis, a progressive
and incurable disease that attacks the central
nervous system. App., infra, 2a-3a. Three years later,
and one year after their removal order became final,
ICE agreed to let the couple remain in the United
States and placed them under an order of supervision.
Id. at 2a, 15a. Their son similarly was permitted to
remain. Id. at 15a. A second son, born several years
before Mrs. Rranxburgajys diagnosis, has U.S.
citizenship.

In the years that followed, Mr. Rranxburgaj
abided by all conditions of the order of supervision.
App., infra, 14a. He “raised his children here, legally
worked and paid taxes, and committed no crime.” Id.
at 11a. He also “demonstrated admirable devotion to
his wife as she fights a terrible illness.” Id. Because of
how much his wife’s multiple sclerosis had
progressed, she was “entirely dependent” on
Mzr. Rranxburgaj “for everything, including the most
basic needs.” Id. at 3a (quotation marks omitted).

In October of 2017, after nearly a decade of
Mr. Rranxburgay’s full compliance with his order of
supervision, an ICE agent told him to leave the
country by the end of January 2018. See App., infra,
2a; cf. Dep’'t of Homeland Sec., Enforcement of the
Immigration Laws to Serve the National Interests
(Feb. 20, 2017) (providing that “the Department no
longer will exempt classes or categories of removable
aliens from potential enforcement”).2

2 DHS recently rescinded this enforcement policy. See
Dep’t of Homeland Sec., Review of and Interim Reuvision to Civil
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Mzr. Rranxburgaj’s wife was not ordered to leave with
him because her multiple sclerosis prevents her from
traveling. App., infra, 14a. Consistent with the
agent’s instruction, Mr. Rranxburgaj purchased a
plane ticket to Albania for a flight departing on
January 25. Id. at 2a. He presented this itinerary at
his November ICE check-in. Id.

On December 8, 2017, Mr. Rranxburgaj applied for
a one-year stay of removal. App., infra, 2a-3a, 22a.
Pursuant to 8 C.F.R. § 241.6, an ICE district director
may grant such a stay “in his or her discretion and in
consideration of factors listed in 8 C.F.R. § 212.5 and
section 241(c)” of the INA. 8 C.F.R. §241.6. The
factors reference characteristics like the urgency of
humanitarian interests and the propriety of removal.
See 8 C.F.R. § 212.5(b); 8 U.S.C. § 1231(c)(2)(A). The
stay regulation further provides that “[n]either the
request nor failure to receive notice of disposition of
the request shall . . . relieve the alien from strict
compliance with any outstanding notice to surrender”
for removal. 8 C.F.R. § 241.6.

Mzr. Rranxburgaj’s stay application explained that
he needed to remain in the country to continue caring
for his wife. App., infra, 3a, 21a. He emphasized that
his deportation would be “a death sentence” for her
because she cannot care for herself. Id. at 3a. The
application included medical records evidencing his
wife’s declining health; tax returns for the past
thirteen years; and more than eighty personal letters
of support attesting to Mr. Rranxburgaj’s critical role

m tending to his wife and to her dependency on him.
1d.

Immigration Enforcement and Removal Policies and Priorities
(Jan. 20, 2021).
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“Weeks passed, but ICE did not act on
[Mr.] Rranxburgaj’s application.” App., infra, 3a. On
January 9, 2018, Mr. Rranxburgaj attended another
check-in. Id. at 22a. A final check-in was scheduled
for January 17. Id. at 14a. The day before that check-
in, the Rranxburgaj family openly took sanctuary in
their Detroit church. Id. at 3a, 14a.

As a result, Mr. Rranxburgaj did not attend his
scheduled January 17 ICE check-in. App., infra, 3a,
14a. With full knowledge of his whereabouts and
without ever having ordered Mr. Rranxburgaj to
surrender for removal, ICE dismissed
Mzr. Rranxburgaj’s stay application as “moot” on that
same day, stating that his “willful failure” to attend
the meeting had made him a “fugitive.” Id. at 14a,
22a. Mr. Rranxburgaj moved for reconsideration,
pointing to an extensive body of case law holding that
fugitive status does not attach where the person in
question misses an appointment but remains in the
jurisdiction and keeps ICE informed of his
whereabouts. Id. at 3a, 14a. ICE denied Mr.
Rranxburgaj’s multiple requests for reconsideration.
Id. at 3a.

III. Procedural History

In June of 2018, Mr. Rranxburgaj filed a complaint
in the U.S. District Court for the Eastern District of
Michigan. App., infra, 4a. He asserted that ICE
violated the APA when it incorrectly applied the
fugitive disentitlement doctrine to dismiss his stay
application as moot. Id. at 4a, 16a. Mr. Rranxburgaj
asked the trial court to set aside ICE’s application of
the fugitive disentitlement doctrine, clearing the path
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for the agency to adjudicate his stay application on
the merits. Id. at 16a.

The defendants sought dismissal, claiming that
§ 1252(g) prohibited judicial review of
Mzr. Rranxburgaj’s claim. App., infra, 17a. The district
court held that it lacked subject matter jurisdiction,
prompting Mr. Rranxburgaj to appeal.3 Id. at 19a.

The Sixth Circuit acknowledged this Court’s
admonition 1 AADC that § 1252(g) should be
mterpreted narrowly. App., infra, 6a. Nevertheless,
the court held that it had no jurisdiction to hear
Mr. Rranxburgaj’s claims. Id. at 9a. In its view,
Mzr. “Rranxburgaj’s challenge . .. goes directly to
ICE’s decision to execute an order of removal.” Id. at
10a. Concluding that § 1252(g) stripped the federal
courts of jurisdiction—even over legal issues
antecedent to the agency’s exercise of discretion—the
Sixth Circuit did not address whether ICE had the
legal authority to invoke the fugitive disentitlement
doctrine with respect to Mr. Rranxburgaj. Id. at 11a.
In finding no jurisdiction, it rejected
Mzr. Rranxburgaj’s invocation of § 1252(g) case law
from another circuit as “unpersuasive” and “contrary
to our precedent.” Id. at 9a n.4.

3 In dismissing the case for lack of subject matter
jurisdiction, the district court relied not on § 1252(g), but rather
on two other subsections of § 1252. App., infra, 19a. On appeal,
the parties “agree[d] that the district court was mistaken” in
relying on these provisions and the Sixth Circuit held that Mr.
Rranxburgaj’s claims did “not fall within [their] ambit.” Id. at
6a.






















































